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Robert Mac-Nair, the Aﬀured in a Policy) Appellant in the Original — 
of Inſurance effeQed on the Ship Jas fuse the c 
T =» =} © Appeal. 


James Coulter and Others, Underwriters and ReſpondentsintheOriginal 5 
KRepreſentatives of all the Underwriters av 
= (except Janes Johnſon) on the ſaid Ship App mY 5 the Croſs 
0 oo eo to 


The CASE of the Reſpondents in the Original 


| , Appellants in the Croſs Appeal. Te 


N the Year 1749 Robert Mac- Nair, the Appellant in the Original Appeal, was con- 
cerned in a Sugar Houſe at Glaſgow in Scotland, and being defirous of employing his 
Son Fames Mac-Nair, he reſolved to ſend him out with an Adventure of Merchandize 
to Barbadoes ; and to encourage him, and engage his Attention and Application to the 

' Buſineſs, the ſaid Appellant gave him One Fourth Share in the Adventure. 


E The Appellant Robert Mac-Nair then freighted a Ship at Glaſgow ; and ſhipped a Cargo on 
board her, with which James Mac-Narr proceeded to Barbadoes; where having arrived, he put 
= his Cargo under the Care of Meſſieurs Harvies, Merchants there to whom he was addreſſed. 


Juanes Mac- Nair finding Difficulty at Barbadoes to ſell to Advantage all the Merchandize | 
he carried out, Meſſieurs Harvies recommended the ſending what remained undiſpoſed of to 
Virginia; and accordingly the fame was ſhipped in a proper Veſſel, and James Mac- Nair went in 
her as Supercargo.—At Virginia he diſpoſed of the Whole of his Adventure, and purchaſed 
of Meſſieurs Hutchins and Tucker, Merchants there, a ſmall Ship or Veſſel called The Jean, 
_— not exceeding 80 Tons Burthen ; for which, and her Boat, Tackle, and Apparel, he paid 
ol Virginia Currency (being equal to 360 J. Sterling) as appears by the Bill of Sale 
made thereof to him dated 13th of November 1749. DE 9 on 


= On the iſt of November 1749 the ſaid James Mac-Nair wrote a Letter to the Appellant 
= Robert Mac- Nair dated at Virginia, wherein (inter alia) he ſays, © I have purchaſed a Veſſel 
«© of Forty-ſeven Foot Keel for 350/. Current Money, and am now purchaſing her Cargo 
« for Barbadbes in order for purchaſing Sugars.” — Again, This Veſſel J have purchaſed; I be- 


„ lieve ſhe will anſwer you very well; ſhe is a new Veſſel, never was out to Sea yet, which 
will prove to your Contentment; her Name is The Jean.” 1 


pk 5 5 „ | 
James Mac-Nair having purchaſed The Fear ready fitted and equiped, he then got a Cargo 
for her, and proceeded therewith back fo Barbadoesi, and afterwards returned again to Vi- 
ginia, where he then loaded another Cargo in The Jean to be carried to Barbadoes.— The In- 
ſurance made on The Fean and her Cargo for this laſt Voyage, being the Subject of the Diſ- 


pute between the Parties, the Reſpondents therefore apprehend it will be neceſſary to ſtate 
ſome Particulars and Circumſtances attending the Voyage, Shipping of the Cargo, and the 
Inſurance which was effected thereon, 2 | 
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Leterof hMay2150, On the 4th of May 19Jo Janes Mor- Nai: being at Virginia writes 4 Letter to his Father 


the Appellant Robert Mac- Nair, wherein, after mentionin : ſeveral Particulars relative to the 


' Diſpoſal of the laſt Cargo, he proceeds tb acquaint kim the Value of the Cargo which he 
then intended to fp for Barbadbes in the following Words (via.) * You adviſed me to acquaint 
«© you of the Value I will Have on board, in cafe you make Inſurance She (meaning the 


Ship Jean) will carry 450 Barrels of Corn, which amounts to 315 J. and about 60 


„ Remainder.“ „ F To, ; 
eee One the 224 of the ſame Month the ſaid James Mac-Nair wrote another Letter from Vir. 


* 


sch of June 1750. 


The 7 of Inſur- 
ance in Queſtion ef- 
fected. 5 


Form, inſuring againſt the uſual Perils of the Sea, Cc. u 


ce near the Amount of 


« Barrels of Pork at 55 4. per Barrel, 165 J. total Amount þ. hand 83 | 


e Cargo that I have bought here, of 


w 


gina to the Appellant Robert Mus- Nair, wherein he acquaints him that he hopes to fail in 
about Ten Days, and when at Barbadbes would write him. 

on the 8th of June 17 50 the A pellant Robert Mac- Nair, by Mr. Stalker his Broker, 
cauſed a Policy of Inſurance to be effected at Gla/gow, filled up in the Name of the Appellant 
Robert Mac- Nair and Company (meaning his Son the ſaid James Mac-Nair) in the uſual 


Fab ſaid Ship Jean and her 
Jams 


Mac- Nair is therein men- 


Cargo for a Voyage from Virginia to Batbadoes ; and the ſaid 


tioned as Maſter of the ſaid Ship; the Ship and her Cargo are therein valued at 1000 J. with- | 


out any further Account to be given by the Aſſured to the Aſſurers or any of them for the 


ſame, according to which particular Sum all Loſſes were to be paid by the Underwriters pro- 
portionably to the ſeveral Sums by them underwritten ; and the Aſſurers bind and oblige them 
ſelves, each for himſelf, conform to the Sums of Money annexed to their reſpective Subſcrip- 
tions underwritten, their Heirs and Succeſſors; and conteſs themſelves paid the Conſideration 


a 


(or Premium) at the Rate of 17. 155. per Cent.—and it was thereby agreed that in caſe of 
any Loſs there ſhall be an Abatement of 2 /. per Centum at Payment thereof. 5 / 


This Policy of Inſurance was underwrote by the Reſ pondents Coulter and Bogle for 1000. each, 
by the Reſpondents Graham and Croſs for 200 J. each, by Archibald Ingram, James Spreul, 


and George Buchanan ſince deceaſed, for 100 J. each, and by One James Johnſon for 100 J. fo 


that the Sum of 1000 J. in the Whole was underwrote and infured by the faid Policy of 


. \ 


| When this Policy of faſurance was effected, the Appellant Robert Mac- Nat did not produce 


to the Underwriters the faid Letter he had received from his Son James Mac-Nair, dated the 


on board Would not exceed 4807. neither did the A 
Underwriters with the Kind of Veſſel TheFear was, or that ſhe, with her Boat and all her Tackle, 
Sc. coſt only 360 J. Sterling, although he was poſſeſſed of a full Knowledge of . theſe Facts 


which he knew or was acquainted that the Value of both the Ship and al 
JJĩ;õ os 


On the 25th of June 15 50 the faid Ship © can failed from Hampton Road in Virginia with 
ſome Corn and other Merchandize on board on her ſaid infured Voyage to Barbadoes, but 


«« fair Wind, an 


5th of May 1750, wherein the Son informs him, that the total Value of his whole Cargo 


9 


ppellant Robert Mac- Nair acquaint the 


from his Son's ſaid Letters of the iſt of November 1749 and 7th of My 1750, and from 


having loſt an Anchor and Cable ſhe put back, and failed again on the 27th of the ſame 
Month; on which Day the ſaid Fames Mac- Nair wrote to his Father the following extra- 
ordinary Letter, which appears to be dated at Virginia; vis. „ | 


„ Meeting with this Opportunity, thought it fit to acquaint you of my being in good 
I Health, hoping that you and all the bk 
all clear to fail, of which you have an Account of the Value of yours I 

% have on board, and alſo of Baillie James Smith, viz. 4850 Buſhels Indian Corn, at 45. per 


% a ; 


4 


„ Buſhel, and 45 Barrels Pork at 34. per Barrel, and 5o Barrels Tar at 32 5s. 6 d. per Barrel, 


800 Barrel Staves at 77. per Thouſand, and of Live Stock and other Goods to the Amount of 
« 75 1. and the Value of the Veſſel, Which amounts to 78 J. odd Money Sterling, which 


e in all amounts to 2104 J. 5 5. Sterling; and as T have done the utmoſt in my Power 


« ſince I left you concerning yotir Goods and Baillie James Smith's, of which there is 145 7. 
of his to be deducted out of the above Sum, of which I have made Thomas Craig Mafter of 
« the Daly Jeu for Barbadoes, and then to 'Glaſ 
« get no other, you will pleaſe inſure at leaſt 1800 J. Sterling; and that you need not fear 
that it is more than the Value that I have on Board; neither delay any Time after you re- 
« ceive this Letter in getting Inſurance, for if you do fail you may perhaps be a Sufferer ; and 
„ acquaint Baillie James $miz5 concerning his Value, that in caſe the Veſſel meet with any 
e | e | | | | 5 6 Accident, 


» 


Oo 


her Cargo would 


atnily are in the fame. I am here lying tor a 


logo 3 and as he is a young Man, and I could 


24 2s * 
r n 


Aceident, chat he need not blame me in not adviſing him; but be ſure you do not neglect to 
nſure the above Value of yours in Time, for there is an Iſland calle Bermudas that lies 
bdetwixt Virginia and Barbadbes that I am very much afraid of, and that there is ſtrange Notions 
runs into my Head that I will meet with ſome Accident about it, and I beg of you to loſe 
no Time in inſuring the Whole, as all is well yet. Be ſure that in caſe you miſtake, and 
have any Doubt about the Maſter's Name is Thomas Craig, Maſter of The Jean Brigantine, 
her Burthen is about 114 Tons.—I wrote you before that I carried Command of her; but 
in caſe of Inſurance, and any Misfortune happens, I being a young Man the Inſurers 
might have reflected on me; bot as I have put in a Man that has ſerved his Time to the 
Sea, and being experienced that Way, they can make no Reflections, and I ſhall act every 
Thing as if the Whole was inſured, and hopes, as before, you will loſe no Time; and I 
Vill not fail in it, for I am very eager on Inſurance, as we are all born to Misfortunes.“ | 


bc 


p, 5 * 


And in a Poſtſcript to this laſt Letter he adds, 
When you receive this Letter, if you cannot get Inſurance in Glaſgow, be ſure to 
e write Grecly to London.” Ds JJ 8 
It does not clearly appear on what Day the Appellant Robert Mac-Nairr received this laſt 
BET ctter from his Son; but it is evident he received it previous to or on the 13th'of Augu/? 
gl - 1 750, and had communicated it to Baillie James Smith ; for, on the 1 3th of Auguſt 1750, 
thc Appellant Robert Mac-Nair wrote a Letter to the faid James Mac- Nair, wherein he ac- 
rnowledged the Receipt of his Son's ſaid Letter of the 27th of June 1750, and gives him 
very particular Inſtructions about making out his Invoice and Bills of Loading, in the follow- 
ing Words; viz. * You'l be ſure to Write Mr. David Currie, Merchant in London, what 
ke Value you will have both of Ship and Cargo for our Account, and you'l alſo adviſe Mr. 
& David Currie what Effects you will have of Baillie Smizh's, ſo as he may make Inſurance 
% for him alſo; and what you order for him you mark FJ. S. and what you bring for us 
% you't mark R. M.—You'l take care your Invoice be clear, and ſend us a Copy of them by 
London, and alſo for any other Ship offering for our Place; we will not grudge the Poſtage | 
EET cc of at leaſt Three of them. I made Inſurance from Virginia to Barks for 1000/7. and 
44 have wrote to Mr, Currie to inſure what you write for, and have received his Advice that 
. he will do it as ſoon as you adviſe him; and in caſe of any Misfortune, the Bills of 
Loading and the Invoice that you ſend by London or any other Ship will prove the Value 
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And on the 13th of Auguſt 1 750 Baillie James Smith wrote a Letter to Mr. David Currie 
(named in the laſt ſtated Letter) wherein he deſires Mr. Currie to make Inſurance for him for 
100 J. Sterling for Goods on his Account from Virginia to Barbadoes, on Board The Jean Bri- 


gantine, Thomas Craig Maſter ; and adds, I am adviſed ſhe was waiting for a Wind and 
der to fal the 27th of June l:. F 


1 7-4 The Appellant Robert Mac- Nair was not ſatisfied with the Inſurance for 10000. he had 
effected previous to his Receipt of his Son's ſaid Letter of 27th of June 1750; for it is in 
XX Proof, that on the 19th of Auguſt 17 50 he went to one Mr. John Jamieſon of Glaſgow in order 
˙zÄüto effect a further Inſurance ; but upon reading the Letter Jamigſon anſwered, that conſidering 
EX the Contents of it he would not inſure 1001. for 50/. Premium; and upon the faid Appel- 
RE lant's aſking the Reaſon, Famirſon replied, that the Goods were over-valued in the Letter, 
ZE and that he did not like the Dreaming, which to him looked like a waking Dream. 


/ 


This Anſwer and Refuſal did not however put a Stop to the Appellant Robert Mac-Nair's 
n attempting to effect a further Inſurance ; for on the next Day (2oth of el 1750) he gave 
8 the following Order in Writing to the ſaid Mr. Stalker his Broker for that | ca 5 —_ 


—_ - « Goods aboard The Jean Brigantine, Thomas Craig Maſter. 
2 6-0 3 ; n 50 Buſhels Corn, at 2s, "uh — 48 5 
* gc Barrel Staves, at 405 => = = 16 
* . 45 Barrels of Pork, at 40s. = „„ 
Pᷣ ß . ˙ = 50 
fie Stockandother Goods — 7; 
be Veld = = = 's O87 
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hinted at b 
trifling "Foc the coſt, and upon comparing the Appellant Robert Mac-Nair's Order to Mr. 

Stalker with both or either of the Son's Letters of the 7th of May and 27th of June 1750, the 
very great Difference between the Son's Firſt and Second Letters as to the Quantity and Value 


5 rels of Corn and about 60 Barrels of Pork, and values his whole Cargo at 480/. whereas by his 
dreaming Letter of 27th of 


other Account and Valuation, and ſets the Ship and 515 Cargo at 1503 J. 8 and it is ob- 
ſhe 


| © Bermudas being many Leagues out of the uſual due Courſe of the Voyn 


March 1751, James 
Mae-Nair tried for wil- 


fully caſting the Ship 
avay. 


get 350/. more inſured in the Terms you got the other 1000 J. done. My laſt Advice; 
Was dated Virginia, June 27th 1750; ſhe was then clear to ſail. 1 Wat, . 


tention of any Man, and deter him from becoming an Underwriter on a Policy where every 


the whole Ship and Cargo (including to the Value of 145 J. which belonged to Baillie James 
' Smith, and is not inſured under the Policy now in Queſtion) to 2104.7. 55. Sterling. This is 


above 360/. Sterling, and was a very ſmall Veſſel, and incapable of ſtowing any Thing nigh 

. ſuch a Cargo as he and the Son repreſented. VVV 
Soon after this laſt Inſurance was effected, the Underwriters on both Policies were called 
upon for a total Loſs; it being alledged, that the ſaid Pp hon having ſtruck upon the Rocks 

which lay out near upon the Ifland of Bermudas on the | 

_ thereupon left her, and landed in the Ship's Boat on the ſaid Iſland, and that the Ship being there 
wrecked, ſhe and all her Cargo was loſt, ſave a few Trifles, which produced about 237.-75. 


and the Appellant and Underwriters on the ſaid laſt-effeted Policy, whereon 3 50/. was un- 
mining the Letters and Papers diſcovered better Grounds for making this Deciſion than the 


Letters to the Appellant Robert Mac- Nair of the 1ſt of November 1749, the 7th of May and 
27th of June 1750, coupled with Proof of his greatly oyer-rating the Burthen of the Ship, 


Evidence in the preſent Cauſe) furniſhed the Underwriters on the Policy of Inſurance in 
Queſtion with the ſtrongeſt Grounds to conclude that he had wilfully caſt away the Ship and 


diuring the Voyage had been induſtriouſly concealed, the Evidence was thought inſufficient to 
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Mr. Andrew Staller, 


% Above is a Note of the Value of Ship and Goods fraught, and of The. Jean Brigantine 


% Mr, Thomas Craig Maſter, from Virginia to Barbadoes, which I value at 150 J. Sterling 


«when at Barbadaes 3 and deſire. you, as there is only 1000 J. Sterling inſured, that you" 


Z A A ere > EO 
Under this Order Mr. Salter effected a further Inſurance for 3567. on The Jean and her Cargo; 
but which he would not have effected, nor would any Inſurer have underwtote it; had he been 
made ' acquainted of the Ship's having only coſt 360 J. and with the Contents of the ſaid 
Letters of the 7th of May and 27th of June 1750, or either of them, not only for the Reaſon 
N « Jamieſon, but becauſe on being told how ſmall the Veſſel was, and what a 


of the Cargo, and the Difference made alſo by the Appellant Robert Mac- Nair even from 
both his Son's Letters by his Order to Mr. Staller, were too ſtriking not to draw the At- 


Circumſtance muſt inform him, or give him the ſtrongeſt Reaſon to believe, that a Fraud was 
intended. The Son by his Letter of the 7th of May ſays the Ship would carry only 450 Bar- 


22 


| June he fays, he had on board her 4850 Buſhels of Corn, 45 Bar- 
rels of Pork, and 50 Barrels of Tar, 8000 Barrel Staves, and Live Stock and other Goods to 
the Amount of 75 J. and he ſwells the Value of the Ship to 787 J. odd Money Sterling, and 


ſo impoſſible to be credited, that even bis own Father the Appellant Robert Mac-Nair could 
not believe it, although he teſtified his Inclinations to benefit by his Son's Miſrepreſentation ; 
and for that Purpoſe, by his Order to Mr. Stalker for the further Inſurance, he makes tip an- 


ſervable, that he values the Ship at 787 J. Sterling, whereas he then knew ſhe did not coſt 


orth-eaſt Side thereof, the Crew 


| out | ie C e \ ge from Virginia to 
Barbadoes, the Underwriters on both the faid Policies of Inſurance refuſe; to pay the Loſs; 


derwrote, having agreed upon a Reference, the Arbitrators, after examining the Evidence, 
Letters, and Papers, had no Difficulty in awarding the Appellant Robert Mac- Nair to deliver 
up this Policy to be cancelled ; and it is more than probable that the Arbitrators on exa- 


mere Deviation from or out of the Voyage inſured. 7 8 


— 


The great Difference and Contradiction between the Contents of James Mac-Nair's ſaid 


ſo very conſiderably over- valuing both her and the Cargo, and fepreſenting the Cargo to con- 
ſiſt of ſo much more than it actually did conſiſt of, together with a vaſt Variety of other Cir- 


cumſtances reſpecting the Character and Conduct of James Mac- Nair as of which are in 


her Cargo; and therefore he was in March 1751 brought to a criminal Trial in the High 
Admiralty Court of Edinburgh; but it unfortunately happening that none of the Crew could 
be found out to give Eyidence, except the Second Mate and a Boy, from whom every Thing 


8 induce 


r — 


1 Fably, for the Jury returned the following Verdict, vis. EEG e 
_ They unanimouſly find the Panel hath endeavoured: to defraud: the Inſurers by giving 


orders to inſure a greater Quantity of Goods than the Ship Jean Brigantine could hold, 
aud by putting a Value both. upon his Ship and Cargo much higher than their real Worth; 


OR 4 but they are alſo unanimouſly of Opinion, that it was not cg that he wilfully caſt 13 


or deſtroyed the Ship and Cargo at the Time and Place li 
= The Fact found by the former Part of this Verdict, together with the Appellan. Robert 
RE Mac-Nair's Conduct in obtaining a further Inſurance after he had received his Son's ſaid 
TE Three Letters of the 1ſt of November 1749, 7th of May and 27th of Tune 1750, and what 
de Underwriters conceived to be a notorious en coupled with the very articular In- 
aructions given by the Appellant Robert Mac- Nair by the ſaid Letter of 1 3th o m_ 1750 
to his Son Famer, reſpecting his making up and ſending home Invoices and Bills of Loading, 
= induced them (the Underwriters) from a 5 f of public as well as private Juſtice, to com- 
mence a civil Action in the ſame Court againſt the Appellant Robert Mac- Nair and his Son the 
= ſaid James Mac- Nair, to reduce or vacate the Policy in Queſtion; and thereupon the Appel- 
luant Robert Mac- Nair thought proper to commence a Counter Action in his own Name againſt 
che Underwriters to compel Payment from them of a total Loſs under the ſaid Policy of In- 
ſurance. „„ | Bed: as 5 3 5 


elled, or was Art and Part in ſo 


1 
Let xs oo 


Theſe Cauſes were carried on with great Spirit on both Sides, and various Queſtions were 


chere was any Deviation from the due uſual Courſe of the Voyage inſured ? And if there was, 
then — azdly, Whether ſuch Deviation was wilful or only accidental? But ſuppoſing there was 
no wilful Deviation, then — zdly, Whether the Underwriters were liable to pay to the 1 4 5 

pellant the full Sum of 10001. under the Valuation in the Policy, or only ſo much as was the 

můreal, exact, and true Value of the Ship and Cargo inſured ?—But it is to be obſerved, that 


2 
3 2 
5 
OF: * 


of the former Appeal hereafter mentioned. 


1 
2 v 8 „ 


A great Variety of circumſtantial and poſitive Evidence was offered by both Parties in Sup- 
port and Contradiction of theſe Queſtions; but the Two Firſt Queſtions reſpecting the Devia- 


* TEE 


tion have already. been finally ſettled upon an Appeal brought on by the Underwriters about 


2 


wo Years ago, as hereafter is mentioned, and therefore the noticing the Evidence relative to 


1 455 5 EY = 0 0 ; . Y 2p 3 
= thoſe Points is here omitted. 


VwH The Underwriters, as to the ſaid Third Queſtion, infiſted, and till inſiſt, that an Inſurance 
is a Contract made for the Purpoſe of protecting the Property of an Adventurer in Ships and 
RE Trade from any Loſs which may ariſe by the Perils of the Sea and other Perils inſured againſt, 
on or for the particular Voyage ſpecified in the Policy; and if any Loſs happens to the Object 
of the Inſurance, the Aſſured is to be reimburſed by the Inſurers to the Amount of the Prime or 
RE Firſt Coſt of the Thing inſured ; that the Aſſured ought never to gain more than the real 
Value or Amount of his Loſs; nor ſhould the Underwriter ever pay leſs than the Loſs, accord- 
ning to the cuſtomary and ſettled Plan or Rule of adjuſting Loſſes on Policies of Inſurance prac- 
RX tiſcd in the Country or Place where ſuch Policies are effected; that an Over-valuation in a 
Policy carries with it the ſtrongeſt Badges of a bad or ill Intent in the Aſſured, who, never 
& would pay a Premium for more than his real Property, unleſs he entertained ſome Doubts 


benefit by a Loſs ; that an Over-valuation is alſo contrary to the Spirit of the Act of the 19th 
of George II. which was made to prevent the pernicious Practice of making Inſurances, In- 
© tereſt or no Intereſt, without further Proof of laters than the Policy, or by Way of Gaming 
or Wagering, or without Benefit of Salvage to the Aſſurer; and the Legiſlature ſeems to have 
had it in View by this Statute to correct two Evils, viz. The obtaining Inſurances upon Ships 
| and Cargoes in which the Aſſureds had no Intereſt, or if there was Intereſt the greatly over- 
valuing that Intereſt, which was a Temptation to the fraudulent Deſtruction of Ships; and 
alſo, to oblige the Aſſured to produce Proof of Intereſt. TITAN « 


Ihe Appellant Robert Mac-Nair, well knowing what was the cuſtomary Method of ſettling 
= Loſſes at Glaſgow upon Policies of Inſurance, worded the ſame as that in Queſtion, and clearly 
24 e. himſelf obliged to prove the Value of his Ship and Cargo, in order to aſcertain 
we Quantum of the Loſs to be paid by 1 ie? and the Underwriters poſſeſſed of 

1 | | | a full 


induce à Conviction ; and therefore James Mas- Nair was acquitted, though not very honour- 


made by the Council in the Court below; but the moſt material Queſtions were, 1{t, Whether 


2 ; © this laſt Queſtion never aroſe nor was made a Queſtion by the Appellant till after the Hearing 


about the Integrity or Ability of the Captain of the Ship, or about the Ship, and e to 


ee, 
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_ Admiralty, 


J full Knowledge of the Gd Caltom of adjuking fach Policies in Sotho, aid therefore con 


both Parties under this Idea, and ſatisfied of its being the 
Underwriters on Policies worded as that in Queſtion to pay no more than the real true Value 
or Amount of the Property inſured, and to make a Return of Premium for ſhort Intereſt in 
Caſes where the Ships ck 
entered into Proof reſpecting the Value of both the Ship and the Cargo inſured or covered by 
the Policy of Inſurance now in Queſtion; but it is to be obſerved, that this Evidence of 


. 1754 hereafter ſtated, was | pronounced. . 


5 Tot SIP: 1750, and ſigned by * Mac- Nair, as follows 5 vl. 0 


(641+ 


* 


ceiving themſelves not liable under the ſaid Policy of Inſurance to pay to the Appellant Robert 
Mac- Nair more than to the real and true Value and Amount of the Ship Jean, and ſuch of her 
Cargo as did not belong to Baillie Fames Smith, after deducting the Salvage (being 23/. 7.) 

Abel Practice in Scotland for 


eted their Voyages, and there turned out to be ſhort Intereſt, have 
Value was not before the Court of r * the Decreet * * en * 


* 


The Appellant Robert Mac- Nair hath 1 to fix the Value of the Ship and 10 5 


„ 434 “. 4.5. 3d. by producing a Bill of Loading ſigned by Thomas Crate. as Maſter 


of the Ship, but who in Fact was Mate, and an Invoice appearing to be dated at Fi — the 


« To 8: 76 Barrels Indian Corn at 12 4. "> — — iS 17 6 

* To 20 Yo Pork at 45%. =... W.0% SES:I0 0 

- 0 To 30 Barrels Tar at 15. N e RT, IF e .0. 

5 « To 12000 Barrel Staves at 455, — > — — 7 7:.,9..0 
Jo 3000 Heading at yos. — — — — 10 10 0 
= The ip 22h colt, * bd s Expences 0 on her, | r 699 16 9 

5 L. 1434 4 3 


The OP COIN BEM on their Part indlted, RS ain do knmbly inf; * the ſaid Bill of 


Loading and Inyoice were and are 3 "and calculated by James Mac- Nair and his Mate 


Thomas Craig, who appears to be privy to and aſſiſting James Mac. Nair in his bad Deſigns, to 


impoſe on them a Value greatly £5. ing the real true Value; and that the Value of the Ship 


is clearly and indifj — 55 xc by the faid James Mac-Nair's Letter to the Appellant Robert 
Mac- Nair dated it November 1749, by the Bill of Sale of the faid Ship to him from Meſſieurs 
Hutchins and Tucker, wherein 4504. Virginia Currency (equal to 360 J. Sterling) is the Con- 


| fideration, and by the Oaths of Jobn Hutchins and Jobn Tucker, whereby they ee that they 
fold her to the ſaid James Mac Nair for 4507. Virginia Currency. And as to the Cargo; a 
Manifeſt thereof from the Naval Officer at Virginia is in Evidence, which ſhews that 2495 


Buſhels of Corn, 35 Barrels of Pork, 50 Barrels of Tar, and 56.50 Barrel Staves, were 
actually ſhipped on board The Jean for the Voyage in Queſtion.— And John Hood, who fur- 
niſhed the Cargo, hath poſitively depoſed, that the Ship from her Conſtruction could not 
ſtow or contain above 80 or 83 Tons of Cargo; and that he is certain ſhe could not have 
contained One Half of the Goods mentioned in the Bill of Loading thereof produced by 
the Appellant, the Goods being repreſented therein, as only Half a Ton ſhort of 160 Tons: 


That James Mac- Nair told Deponent he had wrote to the Appellant to make Inſurance on the 


Ship and Cargo to the Extent o 7001. Sterling, and thereupon  Deponent ſaid, that it was 
too high a Value, James Mac- Nair anſwered, that the ſame would be worth that or more 
when he came to Barbadpes—And the ſaid Jobn Hood ſets the Value of the whole Cargo 
actually ſhipped at 346 J. 10s. 3 d. Sterling. In Confirmation of Jobn Hood's Evidence, there 
are Affidavits made by Robert Franks, Thomas Godfrey, fohn Hutchins, and Fobn Tucker, 


who all had either been Owners or had failed between Virginia and Barbadoes as Maſter of 
be Jean before Fames Mac · Nair bought her; and they all: 2 that her Burthen corre- 
9 with the Evidence cinen by Mr. Hood. 


0 


The ls Queſtion * the Admiralty Court being 1 the "TO gy On 
* the Hearing of the Cauſes on the 24th Day of December 1754, the Court of Admiralty 
« affoiled the Appellant Robert Mac-Nair _ the Reduction, and decerned the Underwriters 
* in Payment to him of the Sums by them ſeverally underwritten, with a Diſcount of 20. 

per Cent. in Terms of the Policy, and of 23 J. 7.5. Sterling as the acknowledged Value of 
ys what was recovered of the Wreck; and the 12 were further decerned in Payment 
* to the Appellant Robert Mac-Nair of $31. 1 f. as the Expence of ding the Decreet.” 


The Underwriters, being greatly farpſized and difatisied with this Decree, echibiced ; a Bill 
of Suſpenſion to the Court of Seſſion; after which James Mac. Nair died, and as to him the 
Aion abated, but it was. afterwards. revived, wal his Brother and Kin Robert 

Mac- 
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. „ junior: and after the Parties had entered into Evidence touching the Value of 
3 8 2 Crs: the Cauſe came on to be heard before the Lords of Seſſion; when their 
Lordſhips, by a Majority of Six to Five, found the wilful Deviation not proved : and ac- 
cordingly, on the 8th of Febxuary 1765, pronounced the following Interlocutor : On the 
3 Report of the Lord Aucbinlect, the Lords repel the Objections to the Policy of Inſurance 
— upon the Act of the 19th of his late ca find it not proven that there was any wilful 
. Deviation:/in the Voyage from Virginia to Barbadoes; find the Policy of Inſurance does not 
in this Caſe oblige 9 to pay the Sums at which the Ship and Cargo were inſured, 
but only the real Value of the Ship and Cargo; and find the Value of the Ship to be 450 J. 
Virginia Currency, being the original Price paid by Famer Mac-Nair for her, and as 
| « mentioned in John Hood's Oath.— Find that James Mac- Nair's Invoice is no Evidence of 
e the Value of the Cargo; and with reſpect to that, and the other Points in the Cauſe, remit 
4 to the Lord Ordinary to proceed according EE I ˙ 


b 5 Againſt this Interlocutor even the Appellant Robert Mac-Nair thought prope: | toreclaim, 
© becauſe it reſtricted the Value of the Ship to 4501. Virginia Currency ; whereas he inſiſted, 


5 


5 W writers alſo reclaimed againſt that Part of it, finding the Deviation not proved; ang 

Jo 1 5 q Upon the 21ſt Fune following both theſe reclaiming Petitions came on to be heard ; when, 
, with reſpect to the Appellant Robert Mac-Nair's Petition, the Lords thought proper to refuſe 
RS: the Deſire of it, and to adhere to their former Interlocutor.—But as to the Petition of the 
= Underwriters, their Lordſhips were pleaſed to vary their former Opinion, and to find, That 


walks 
8 
"RI 
N 


( with reſpe& to the Deviation in the Voyage from Virginia to Barbadoes, no Aftign lies on the 


policy of Inſurance; and remitted it to the Lord Ordinary to proceed in the Cauſe ac- 
„ cordingly.” :-. e ra be ns NG e 


This laſt Interlocutor the Underwriters apprehended to be agreeable to their Evidence, and 
vĩ the ſubſtantial Joſtice of the Caſe; yet the Appellant Robert Mac- Nair thought proper to pre- 
ERR ſent a Reclaiming Petition, which, being anſwered by the Underwriters, came on to be heard 
on the 7th of Auguſt 1765; when their Lordſhips, by a Majority of Seven to Six, pronounced 
ERR an Interlocutor, © Finding it not proven that there was any wilful Deviation in the Voyage 
from Virginia to Barbadoes,”—And upon the Underwriters reclaiming from this Interlocutor, 
their Lordſhips, on the 1 1th of March 1766, by a Majority of Six to Five, adhered to their 
former Interlocutor, and refuſed the Deſire of the Petition. rr i js fo 


The faid George Buchanan and James Spreul, Two of the Underwriters on the Policy in 
Queſtion, died, and the Cauſe was revived againſt Margaret, Fean, and Grizel Spreuls, as Re- 
preſentatives of the ſaid James Spreul, and againſt Andrew Buchanan as Repreſentative of his 
Father J —— . ee ooo node air ond, 


From the ſaid ſeveral Interlocutors of the 8th of February 1765, the yth of Auguſt 1765, 
RE and the 11th of March 1766, fo far as they reje& the Evidence of an actual Deviation out of 
RE the due uſual Courſe” of the infured Voyage from Virginia to Barbadoes, the ſaid John 
RE Graham, James Coulter, and the Repreſentatives of the ſaid George Buchanan and Fames Spreul, 
and alſo all the faid other Underwriters on the Policy of Inſurance in Queſtion (except James 


de {aid Appeal came on to be heard, when the ſaid Interlocutors of the Court below, ſo far as 
appealed againſt, were affirmed ; but the Queſtion agitated between the Parties upon that Occaſion 
vas ſo far from being clear in Favour of the now Appellant Robert Mac-Nair, that no Coſts 
} were given him upon that Appeal. DE SST” „ 55 e 
RE Afterwards the ſaid Archibald Ingram, One of the ſaid Underwriters, died, and the Cauſe 
Vas revived as againſt his Repreſentative and Son Archibald Ingram, Merchant in Glaſgow ; 


1 | "I and the ſaid Action came again to be inſiſted on before the Lord, Auchinleck Ordinary, and the 


Appellant Robert Mac-Nair moved his Lordſhip to aſcertain the Sum for which the Under- 
—_— viters were liable by the Policy, and after various Proceedings, his Lordſhip directed the 
5 1 6 1 Parties to give in mutual Informations to the whole Lords of Seſſion, - 


adviſed by their Lordſhips, when the Procurator for the Inſurers having paſſed from the Objec- 
tions of Res Fudicata, and conſented that the Court might judge in the Cauſe with reſpect 
to the Policy of Inſurance being a valued Policy, as if the ſaid Interlocutor of the 8th of E- 


that there was ſufficient Evidence of that Value amounting to 600 J. Currency.—The Under- 


Jobnſon who underwrote 100 J. thereon) appealed to the Houle of Lords; and in March 1770 


This being done accordingly, on the 13th Day of February 1772 the Cauſe came on to be 


bruary 176 5 had not been pronounced or was ſtill open; and averred and offered to prove that 
- ws | 4 NIE according 


82 


according to the invariable Practice of Glaſrow, where this Policy was under wrote and where 
both Parties reſide, Policies ſuch as the preſent are not held valued Policies fo as to relieve the 
1, Inſured from the Neceſſity of proving both the Extent and Value of the Cargo; their Lordſhips 


4. is in 2 0 e . 2 : 
vealed from without permitting the. Inſurers to give Evidence of the ſaid Practice at Gla/gow, on the ſaid 1 3th 


5 


all. Day of February 1772, pronounced an Inter locutor in the following Words; viz, * Upon Report 
of Lord Auchinlecb, and having adviſed the mutual Informations and whole Proceedings in 
&« this Cauſe, the Lords find the Charger (Appellant Robert Mac- Nair) is not intitled to recover 
from the Suſpenders (Reſpondents) the Thouſand Pounds Sterling ſpecified in the Pol cy, 
« but only a Sum equal to the Damage he ſuſtained by the Loſs of the Ship Jean and her Cargo; 
find that in this circumſtantial Caſe the Bill of Loading and Invoice; which laſt is only ſigned 
„ by James Mac- Nair, cannot be admitted as good Evidence neither of the Quantities nor 
Values of the Goods which were put on board faid Ship in Virginia; but find that the 

« Quantities muſt be held to be as aſcertained by the Manifeſt of the Naval Officer, and the 
«+ Values as aſcertained by the Oath of John Hood, by whom the Goods were moſtly furniſhed; 
find the Suſpenders (Reſpondents) are alſo liable to make good the Value of the Ship as for- 


y merly aſcertained, Expence of ſhipping the Goods and the Freight thereof from Virginia to 

* Barbadoes, and likewiſe the Sum paid for the Infurance ; but find that out of the Sums afore. 
4 ſaid the Suſpenders r are intitled to have Deduction of TwWo per Cent. in Terms 
e of the Policy, as alſo to have Deduction of the Value of the Goods aboard The Jean which 
„ belonged to Mr. Smith to the Extent of 100 J. Sterling; and in the laſt Place find the Suſ- 
„ penders (Reſpondents) liable for the Intereſt of the Balance, after deductipg as above from the 
Pate of the Decree of the Admiral Court, and remit to the Lord Ordinary to proceed ac- 
* cordingly.” 13 J „ . e N 55 5 


; Original Appeal. : : The Appellant Robert Ae. Muse bath | appealed from che ſaid Interlocutors of the 28th of 
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February and 21ſt of June 1765, in fo far as they reſtrict the Value of the ſaid Ship Fran to 
450 l. Virginia Currency, and find that the Policy of Infurance does not in this Caſe oblige the 
Inſurers to pay the Sum at which the Ship and Cargo were inſured; and alſo from the ſaid In- 
terlocutor of the 1 3th of February 1772, in ſo far as it finds the Appellant Robert Mac-Nair is 
not intitled to recover from the Reſpondents the 1000 J. Sterling ſpecified in the ſaid Policy, 
but only a Sum equal to the Damage he ſuſtained by the Loſs of the ſaid Ship Jean and her 
Cargo, and finds that the Bill of Loading cannot be admitted as good Evidence of the Quantity of 
the Goods which were put on board the ſaid Veſſel in Virginia; but finds that the Quantitics 
- muſt be held to be as aſcertained by the Manifeſt of the Naval Officer, and the Values as aſcer- 
' tained by the Oath of John Hood, by whom the Goods were moſtly furniſhed; and alſo in fo 
far as it finds the Reſpondents intitled to a Deduction of the Value of the Goods on board The 
2 which belonged to Mr. Smith to the Extent of 100 J. Sterling; and in the laſt Place, in fo 

far as it finds the Reſpondents only liable to Intereſt of the Sum due to the Appellant Robert Mac- 

' Nair from the Date of the Decree of the Admiral Court —But the Reſpondents (the Under- 

' writers and Repreſentatives of Underwriters) humbly hope the ſame will be affirmed (except in 
the Particulars complained of by their Croſs Appeal) with Coſts, for the following (among 


S 


IJ. For that Loſſes on Policies of Inſurance are to be adjuſted and paid by the Under- 
Writers agreeable to the Mode or Rule obſerved in ſuch Caſes in the Country or at 
the Place where they are effected, in regard the Aſſured and Inſurers are both ſup- 
poſed to have that in View when the Contract is entered into; and in the preſent 
Caſe, the Appellant Robert Mac-Nair hath himſelf admitted by his Proceedings, 
and entering into Evidence. of the Value in the Court of Seſſion, that the Policy 
of Inſurance in Queſtion is not conſidered in Scotland as a Policy which obliges the 
Underwriters to pay the whole 1000 /, and this is alſo confirmed by the repeated 
Determinations of the Lords of Seſſion, who have thereby pointed out the Rule 
oOobſerved in Scotland in ſettling Loſſes on Policies of Inſurance worded as that now 
in Queſtion, to be, by allowing the Aſſured ſo far as to the full Amount of his In- 

8 28 © in the Ship and Cargo, which were the Objects of the Inſurance, 'N 
II. For that the Rule of adjuſting Inſurances which the Lords of Seſſion have adopted, 
ſo far as it goes to the Value of the Ship and Cargo and Charges of making the 
Inſurance, is agreeable to the Spirit of the ſaid Statute of the 1gth of his late Ma- 
jeſty, as it is moſt effectually diſcouraging the ' pernicious Practice of making In- 
ſurance for more Intereſt than the Aſſured really hath in the Thing inſured ; — 
| | | therefore 
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„ 39h Ape Aber Me-Naigy e b 0 
© "the full Amount of che original Vale and prime Coſt of bie Ship and Cargo and 
_ "| Pxpetices bf inforing them, which effeQually/anſwers:the Purpoſts of an Inſurance, 

And fully indemnifics him from any Loſs that aroſe. from any of the Perils inſured 
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full Knibutit of 'the Valuation, ſer by, himſelf, in his- Policy, is giving the greateſt 
Enucoutagement for Fraud; arid this ought the rather not to be one in a Caſe cir- 
cCumſtanced as the preſent, whert it. is evident, both: the- Appellant! Robert Mac- 
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Cargo) wete'tohtriving and planning Schemes to oyer-reach and impoſe on the Under- 
: he by aülfeptefedting both the Valde of the Ship and Quantity and Value of the 
| Cargo; and there is no Doubt but that the Appellant Robert Muc. Nair hath: by this 
Policy in Queſtion valued Prope 


SE the Ship at Par, is equal only to 360/, Sterling, and deduct 14.54. for Mr. Smith's 

„ Property (at which it is fixed by James Mac- Nair's Letter of the '27th of June 
1750) from 346 “ the Value of the Whole Cargo, as by Jobn Hood's 
Evidence, and it fixes the Appellant Robert Mac- Nuir's Intereſt in the Cargo at 


˖àĩt = fcAting the Inſutance, and the Whole of the faid Appellant's Intereſt in both the Ship 
RE  Aard Cargo is thereby clearly aſcertained not to exceed 579 J. 28. 9 d. as aforeſaid, 
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| 1407 ; pened are entitled to the Benefit of Salvage ; and therefore in the preſent Caſe the 
EY Takes are clearly to have a propottionable Deduction of the 231. 75. being the 
Produce of what was ſaved of the Ship and Cargo; for if otherwiſe, it would be 


admitting the Policy of Inſurance in Queſtion to be void by the faid Statute of the 


* 


of ak without Benefit of Salvage to the Aſſurer; and by the expreſs Words of the Policy 
Eo there is to be a Deduction of 2 J. per Cent. in caſe of Lols, m_ 


TTT 


1 on the Policy of Inſurance in Queſtion (except James Johnſon) were adviſed, upon the 
"0 WA ppellant Robert Mac-Nair's bringing his ſaid Original Appeal, to bring a Croſs Appeal againſt 
«6 Pot ſeverally and reſpectively, according and in Proportion to the ſaid ſeveral and reſpective Sub- 
erriptions or Sums under wrote by the ſaid James Coulter, George Bogle, Archibald Ingram, Fames 


4 | ; Wm:ke good any Loſs, or the Value of the ſaid Ship and her Cargo and Freight, or any Intereſt, 
=== therein ſpecified and mentioned; and in ſo far as the Reſpondents are at all found liable for the 
reight and for the Intereſt of the Balance, after deducting as is therein mentioned, from the 


the 13th of February 1772, ſo far as by them appealed from, will be reverſed or varied, for the 
following (among other . „%%% ͤ;ṹ” ß 


f 


REASONS 


%% 


— 


do not engage jointly and ſeverally for the whole Amount of the Money inſured or 


the Amount only of the Sum and Sums by them reſpectively ſubſcribed; fo that to 
make them jointly liable for any Loſs is not only expreſly contrary to their Contract 
but to common Juſtice ; and it is _— ſo, to allow the Appellant Robert Mac- 


; 5 3 oy * 0 - 2 x 
n INE. AHN - r & ad 
 2thifiee It 5s fbſtaptially; adhering; to the Intentions of the Legiſlature, and dos 


Nair and his Son James (who had the Command of and was interefted in the Ship and | 


—_ h ty at 1000 J. Sterling, which really and truly did not 
g exceed the Value of 579 1.2.5. 9 d. Sterling; for 450 l. Virginia Currency, the Price of 


201 JL. 105. 34. to which add 35. 125; 69. the Premium and Charges of ef- 


„ 2 <P | ; wet 482555 : | iy 1 34 43 | £15. EM ; F 25 N. 5 3 . f FE: = 2 4 5 | ; 5 
w. For that the Undet writers 1 every rel Inſurance on which a Loſs hath hap- 
„ : a 


„ AI I9th of the late King, which expreſsly enacts, that no Inſurance ſhall be made 


HE Reſpondents, who are the Underwriters and - Repreſentatives of all the Underwriters 
oe faid Interlocutor of the 1 3th of February 1772, inaſmuch as it finds them conjunctly, and 


3 be . preul, John Graham, John Croſs, and George Buchanan on the ſaid Policy of Inſurance, liable to 


Date of the ſaid Decree of the Admiral Court; and humbly hope, that the faid Interlocutor of 


I. For that by the Policy of Inſurance in Queſtion (as in all others) the Underwriters 
under wrote thereby, but only engage ſeverally and reſpectively each for himſelf to 
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ſuted the Freight, he ought to have purſued the Method which is daily prag . 


ae 
| Underwriters on an — Policy of Ca vent recovered Intereſt from hi 


neo the Underwriters to litigate Payment of "4A 
by the Appellant Robert Mac-Nair; and from Vent of theLoſs demande 
Tranſaction, 2 Difficulty in 8 125 2% 3588 of the whole 


ranted in diſputing a Loſs which they are made lab 
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Cargo only, not on Freight ; and if Nobert Mac- Noir had intended to h 
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